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PRELIMINARY ‘NOTE. 


lim 


Tun ‘translation into. Knglish, by the 
celebrated Mr. H. T. Colebrooke, of the 
Davunnaay, a work on Succession, and of 
an extract from the Mrraxswona, compris- 
ing’so much of the’ latter as relates to In- 
hevitance, has furnished. the ‘principal. basis: 
of. the arguments .used in. the. following 
pages. Ihave also. referred occasionally to 
the valuable: remarks “6” that’ eminently 
learned scholar, in_ his preface and. notes 
added tothe original ‘work, In. quoting- 
the Institutes of Munoo, I have had recourse’ 
to the translation of this code of. Law by 
the most venerable Sir. Wixtisit Jonna, that 
no doubt may be entertained as to the exact~ : 
ness of the interpretation. “ Only one text: - 
of Vrihusputi, the Legislator, and ‘one page: 
sage quoted in another part, of the Mitak- : 
shea which: has not been translated by. 


iv 
Mr; Colebrooke,. have been unavoidably 
rendered by myself.y Ihave, however, taken 
the precaution to cite the original Sung. 
skvit, that the reader may satisty himself of 
the accuracy of my translation. 


ON 
THE RIGHTS OF HINDOOS 
OVER 


Aweestyvel Preperty, 


names, 


InprA; like other“lirge’emptres, is divided in- 
to several extensive provinces, principally inha- 
bited ‘by Hindoos and Mussulmans. The lat- 
ter admit but a small degree of variety in their 
domestic, and religious usages; while the Hin- 

-doos. of each? province,’ particularly. those: of 
Bengal, are distligitished by peculiarities of dia- 
lect, ‘habits, dress, and forms ‘of worship ; and 
notwithstanding ‘they tnanimoitsly’ consider 
their ancient legislators as inspiréd. writers, cols 
lectively revealing’ human ‘duties, nevertheless 
there exist manifest discrepancies: among. them 
in’the received precepts of civil laws: 

2. When we examine the language spoken 
in Bengal; we-find it widely different from that 
of any” part’ of the western provinces, (though 
both ‘derived front’ the same -orlgin;) so that’ 
the: inhabitants: of ‘the upper ‘country require’ 
long residence 4o- understand the dialect .of 
Bengal; ond although numbers of the natives 
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of the upper provinces, residing in Bengal, in 
-various occupations, haye seomingly famtliariz. 
ed themselves to the Bengalese, yet the former 
are imperfectly understood, and distantly usso- 
ciated with by the latter, The Janguage of 
Tellingana and other provinces of the Dukhun 
not being of Sungskrit origin, is still mors 
strikingly different from the language of Bon- 
gal and the dialects of the upper provinces, 
The variety observable in their respective habits, 
and forms of dresf and of worship, is by no 
means less striking than that of their respec. 
tive languages, as must ba sufficiently apparent 
in ordinary intercourse with these people. 
8.°/As to the rules of civil law, similar difs 
ferences have always, existed. Bho, Dayubhagu, 
? awork by Jeemootvalyyn, treating of inheritance, 
has been regardedsby the natives of Bengal na 
of authority paramount to the rest ofthe digests 
of the sacred authorities: while the Mitakshura, 
by Vignaneghwur, ig upheld, in like “manner, 
throughout the upper provinces, and a great 
part of the Dukhun, The natives of Bengal 
and those of tho upper provinces belicye alike 
in the sacred and authoritative charagter of the 
writings of Munoo, and of the other legislating 
Spinty; but the former recelyo those precepts 
accorditg to tho interpretation given them by 
Jeemgotyabun: while the latter rely on the ox- 
planation of them by Vignaneshwur, The more 
modern author, Jeemootvahun, has often found 
Secasion to differ from the other in intorpreting 
savi'od passaged Hecoxding ta Als, git views, 
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most frequently supported by sound reasoning ; 

‘and there have been thus created everlasting 
dissensions among their respective adherents, 
particularly with yegard to the law of inherit- 
ance*, 

4, An European reader will not be surprised 
at the differences I allude to, when he observes 
the discrepancies existing between the Greek, 
Armenian, Catholic, Protéstant, and Baptist 
churches, who, though they all appeal to the 
same authority, materially differ from each 
other in many practical points, owing to the 
different interpretations given to passages of the 
Bible By the commentators they respectively 
follow. ! 

5, For further elucidation I here quote a 
few remarks from the preface to the transla- 
tion of the Dayubhagu, and of a part of the 
Mitakshitrd;'by Mr, Colebrooke, well known in 
the literary world, which are as follows, “Zt (the 
present volume) “ comprehends the celebrated 
“treatise of Jecrhootvahun on successions, 
“which 18 éongtantly cited by the lawyers of 
Bengal, under the emphatic title of Dayus 
& Dhagu, oy ‘inheritance ;’ and an extract from 
“the still more! celebrated Mitakshura, com- 
“prising so much -of this work as relates to . 
“ inhevitance, The range of its authority and ‘ 
“influence is far more extensive than that of . 
* Jeernddtvahun’s treatise, for it is received: 

7 + «4 
™ #* oF eighteen Treatises on various branches ofvHindoo 


Law, written by Jeemootvahunu, that on Inberljance alone 
in now gonarally to ho mot with, ‘¢ » 
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“in all the schools of Hindoo law, from Be« 
“nares to the southern extremity of the pew 
“ninsula of Zndia, as the chief groundwork 
“of the doctrines which they follow, and as 
“an authority from which they rarely dissent.” 
(p. 4.) “The Bengal school alone, having 
“taken for its guide Jeemootvahun’s treatise, 
“ which is, on almost every disputed point, op~ 
“ posite in doctrine to the Mditakshura, has no 
“ deference for its authority.” (p. 4,)-—- But 
« (between the Daytbhagu and the abridgments 
* of its doctrines) the preference appeared to ba 
“ decidedly due to the treatise of Jeemootvahun 
“himself, as well because he was the founder 
“of this school, being the author of the do¢+ 
“ trine whichit has adoptgd,.ng becayse the sub- 
“jects which he disoussés; are treated by him 
“with eminent ability andi great precision,” 
(p. 5.) % The following is a saying current 
among the learned of Bengal, confirming the 
opinion offered by, Mr. Colebrooke ;, a7a’ayT 
fafaur Rear crear aaraatt eras 
faxge av Gat A aeTHAT!. (Opinions are 
¥ 4 hy bre nag td 

“said to be of , tg. Tid, ong cami fhe 
« authority of the Dayubhagu, and the-dtHer op- 
«Pged to it 3 (but) what is opposed to We Dayu- 
‘bhagu is not approved of by the leptned.” x 

6.*From o yegord for the usages of the 
cowie the petite "SF the “British courts in 
Bengal, as far as relates to the law of inhorit= 
auge, has. , hitherto consistent with. the 
principles laid:down ia the Dayubhagu; and 
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judgments have accordingly been given on its 
authority In many most important cases; in 
which it differs materially from the Mitak- 
shura. LI notice a few important cases of fre~ 
qnent occurrence, which have been fully dis- 
cussed, and invarinbly decided by the judicial 
tribunals in Bengal, in conformity with the 
dgctrines of Jeemootvabun, 

¢ “First. *If a mémbet of an undivided family 
dies, leaving no male issue, his widow shall 
not be entitled to her husband’s share, accord- 
ing to the Mitakshura: but, according to 
the Dayubhagu, she shall inherit auch undi- 
vided portiony wt? cerca F . 

‘¢ Second. ‘tA childless widow, inheriting the 
property of her deceased husband, issauthoriz~ 


‘ 


cae tapers ng IT, See. i, Eyam ols theese 
t settled rule, that a wedded wife, heing chaste, takes 
“ the Whole estite ie a ayeday belng aeparatad from 
“ his opheins, and. not subsoquendly reunited with them, dies 
“Teaying no male issue.” 

Dayubhegu, Ch. XI. Sec. i. Art 43, * But, on failure 
“of heirg down to the son’s gratidson, the wife, belng ins 
‘¢ferior in pretensions to sons and the rest, becausa she 
“Sporforms acts apiritually beneficial to her frusband from 
“the date of her widowhood, [and not, Jike thom, from 
the moment of their birth,7]” suceceds to the estatu in 
their default.” te rdhe? tard 

Ditto ditto, Art. 19. “Some ‘retoncilo the contradic. 
«don, by saying, that the preforable right of the brothor 
supposes him either to be not separated or to bo rea 
“unitéd ; and the widow's right of succession ja relative 
* to the estate of one who was separated from his cohotra, - 
“and jot retinited with them. (Art, 20.) That is cons 
“trary to & pasuage of Vrihuepati.” 
é t+ Mitakehura, eh II, Sec, xi. Art 2 That, which 
«was given by the father, by the mothor, by the hue. 
hand, or by a brother; and that, which was presented 

[to the bride] by the maternal uncle and tho rest 
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ed to dispose of it, according to the Mitaksliu- 
ya: but, according to the Dayubhagu, she is 
not entitled to sell or give it away. ¥ 

Third. *Ufa man dics, leaving one daughter 
having issue, and another without issue, the 
latter shall inherit the property left by her 
father, according to the Mitakshura’y while the 
former shall receive it, according to the Dayu- 


bhagu. 
Fowth, |If aman dies Without issue or bro-~ 
thers, leaving ai sister’s sqri4and’ a paternal 


as. paternal unelés, ‘inaternal aunts, We] at the time 
of the wedding, before the nuptal fires and a gift on 
a second mauiage, 01 giatuity on account of auperses~ 
«sion, as will be subsequently explamed, (‘To a woman 
“whose husband marries 9 second wife, let him give an 
equal sum,as ¢ compensation for the sy eon) And 
“ also property which she anayz have da red by inherit. 
“ance, purchase, partition, seizire, or findings me deno« 
 minated by Munoo, and the, rest, woman's property 

Daynbhagu, Oh, XI. Seo. i, Arh 806. “But the wife 
“must only cnjoy her husband's estate after his demise, 
“ She isnot ontitled to make a gift, mortgage, o1 sale of it 

* Mitakshura, Che Tl, Seo. ii, Att 4, “If the com. 
Sd petition be “between on unpicvided and on onriched 
“daughter, the unprovided one inherits; but, on failine of 
such, the enriched one succeods,” .&c, Ch, If, Sec, xi, 
Art 18. ‘Unprovided are sigh ath hte-doutitute of wealth 
or without issue.” Hence 4 protidedsor eprictedsane, is 
such as has riches or isypers 3" pn abh wie Me cpap 
\ Dayubhagu, Ch. XT, See. it, Arti g.°"** Thetofore, ‘the 
seAGotrine should bo respected, which Dickhitu matn« 
<6 sy namely, that a daughter who dy mother of male is 
sues ox who is Ukeély to become sa, is competent to inhe« 
“rit sot one, who is a widow, ov is barren, ot fails in 
bein} male issus, as ‘bearing ‘rione but daughters, or 
* front sditie other cause.” +o 

+ Mitekshtita; Ch. II. See. v. «(beginning with the 
phrase, “If thers be not even biother’s sons, &e.) Art, 
4. “ Here, on failure of the father’s descendants Linalud« 
‘ing father’s song and prandsons’], the heirs ave successively 
* the paternal grandmothers the paternal grandfather, the 
 wnelés and their sons,” 
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uncle, the latter is entitled to the properly, 
according to the Mitakshure; and the former, 


according to the Dayubhagu. 

Fifth, *A man, having a share of undivided 
real property, is not authorized to make a sulo 
or gift of it without the consent of the rest of 
his partner’, according to the Mitakshura; bus 


agcording to the Dayybhagu, he can dispose of 


ta 


it at his free will’, , . 
Sivth, tA man*in*possession of ancestrel 


real property, though not under any tenure 


Daynbhagu, Ch. XT. See. vic Art 8 But, on fats 
“hue of Heirg of the father down to the great grand. 
oy sot ofl eat Her dndatstood, ‘he 4 succession de. 

e 


“volves on the father’s daug) g6n, [in prefironce to 
* the wnole.””] 4 


* Mitakaliura, Ch. I, See i. Art 80, “The following 

* passage, ‘sepaiated kinsmen, as thosa who are unseparat. 
ed, aie equal an iespect of dmmovenbles ; for one hag 
‘ not Bowes ~ thi ehiplaysto jake or gift, sale or mort. 
ages <TH US! eal ni among « rated 

i insmen, thoseonechts gfiateiswdlaponaablyrnaqutatiys :o~ 
cause no one is fully émpowered to make an alienation, 

» “since the estate is in common; buf, among separated 
“kindred, the consent of all tends to the facility of the 
“transaction, by Ohvtating any future doubt, “whether 
they he separate or united: it is not requited on. ace 
Moount of any want of sufiicient powor in the single 
“ owner, and a tiansaation is consoquently valid oven with 
out the consent of separated kingmen. at 
Dayubhagu, Cl Bec. xxviies AON! hevdealso [in the 
Syoy instance o dl lial imho} as in the case 
“other goods, Hare: squalyPextsts a jroperty consisting 
“inatligiponer of disposal at pleasure.” 
tiMitikshura, Che I. Seo i, Art, 27, Therefore, it 


“isd sobiled point, that property, in the paternal or ans 
“ eostrolyeatate, is, by birth, (eiiongis) sie fathor havesttt»’ 
* dependent powers in the disposal of effects otlion, tlten 
 immoveabler, indispensable acts of duty, and for 
“purposes proscribed by texts of law; as gifteztirough 
‘affection, support of ‘the family, roliof distyoss, 
“and so forth: but he is subject to the contre) of lis 
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limiting: it to. the successive generuuons. or nis. 
family, is nat authorized: to dispose : of: it by 
sale or gift. without: the consent: of. his :sons- 
and ‘gyandsons,. according to the Mitakshura ; 
while, according: to.the Dayubhagu, he: has: the 
power'to.alienate the property ‘at his-free will. : 

7: Numerous precedents in the decisions of 
the civil courts in Bengal, and confirmations on 
appeal by ‘the King in .council, clearly shew 
that, the. exposition of the law: bythe author of 
the, Dayubhagu, as.to the-lastvmentioned point,’ 
so. far. from being, regarded as.a dend letter, has: 
beeii‘equally, as. in other points, recognized and. 
adopted by the judicial authorities both here. 
and: in: England, The consequence has been, 
gon’ andithe rests in: Fegard: {oitha: immoverble -estate,: 


whether acquired hy; foniinhonted. from: pis father 
awn ‘other’ Manan bie ee it as "ordained, Mee 
‘imynoveables or bipeds have been acquired by a‘man liim~ 
“self,..a gift or sale of them: should not. he made without, 
*¢onvening all. the sons, They who. nre born, and they’ 
<who are yet. unbegotten;: and:they. who: are. still in: the’, 
“womb, ® require. the: means, of no: gift ox sale: 
“should therefore be'made.? oe, 
Ditto, Chi I. See v. Art. 10.“ Consequently, the dlfter.’. 
* ene is this s although he have aright. by birth in his fathdr's: 
“and in: his grandfather‘a property Ay: Bi s: 
“pendant on his father, in-regard to ager ae nd: 
“since ‘the father has apredomitiati Heath as it Wie HO. 
cqued by himself, the son must ‘acquiesce in the father's: 
“disposal of his own.acquired property, but, since both. 
“have ‘indiscriminately. .a right in tho fang thers ‘astate,” 
“the son has a power-of interdiction [if the father be digata’: 


« ating he propért al i Tchad 
Dayubhagn, Ch. 11. See. xxviii, “But the textsof Vyasn, 
“exhibiting a’ prohibition, ‘ate ‘intended’ to. show a “inoral’ 
e family « ia: disttessed: by: sale, --gift,‘or 

hich argues a disposition in the p 
‘to! ‘Use! of: his power 68.“.owners'. 2eay 
“nok:-meant to invalidate te sale: or" other transfe 
Ditto, Sec, xxvi, and Sec; xlvi. : 
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that in the transfer-of jmmoveable property the 
natives of Bengal -have «hitherto firmly, xelied: 
on: those: judicial decisions as: confirming the 
ancient: usages’ ofthe country, and ‘that-largo: 
sums of money have-consequently been laid out’ 
in’ purchases : of Jand without reference:to any 
distinction, between acquired: sad ancestrel Rie 
pertys’, : i 

7-8, Opinions 





mn! adeangeld for some: 


time past, in opposition to the rile laid down in 
the. Dayubhagu, authorizing a father to. make 
a.sale, or fee — Propersy, without the 





ral pr inciples followed by evel'y overnment-are 
reso a variance with the practice of ground: 





authoritative inde; lou adhered ‘to. by thie nn 
repeatedly confirmed, for upwards of 





y; by-the judicial’ officers of the: 
‘conquerors. “But. the’ pecele ara nibw struck 
with a mingle eel 





every, disposition. by.-a fathor-of hie ancestral 
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real property, without the sanction of his sons 
and grandsons, to be null and void, 

. 9 We areata loss how to reconcile the in- 
troduction of this arbitrary change in the law 
of inheritance with the principles of justice, 
with reason, or with regard for the future pros- 
perity of the country :—it appears inconsistent 
with the principles of justice ; ‘because a judge 
althongh he is obliged to consult his own under~ 
standing, in interpreting the law in many dubi- 
ous cases submitted to his decision, yet is requir- 
od to observe strict adherence to thé’established 
law, where its language is clear?*In every coun- 
try, rules determining the rights of succession 
to, and alienation of property, first otiginuated 
cither in the dongeiitional cote of thé people, 
or in the discfetio Utightae authority, se- 
culay or spiritual; and those rules have been 
anbscquently established by the common usages 
of the country, and confirmed by judicial pro- 
eeedings.x% The principles of the law as it exists 
in Bengal having been for ages familiar to the 
people, and alienations of landed property by 
sale, gilt, mortgage, of suteéésdion, Kiving been 
for centuries conducted in véltinde dn'thddega. 
lityand perpetuity of thesystem, a suilden change 
inthe most essential part of those rales cannot 
but be severely felt by the community at large ; 
and alienations ‘being thus subjécted to legal 
contésts, the courts will befilled with suitors, 
and ruin must triumph over ‘the welfare of'a 
vast proportion of those who have their-chief 
interest in larided property, 
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10. My. Colebrooke justly observes, in his 
Preface to the translation of the Dayubhagu, 
that “The rules of succession to property, be~ 
“ing in their nature arbi(rary, are in all systoma 
“of Jaw merely conventional, Admitting even 
“that the succession of the offspring to the pa- 
“rent is so obvious as almost to presenta no 
“toral and universal law; yet this very first 
“ ynie is so variously “modified by the usages of 
“different nations, that its application at least 
“ must be acknowledged to be founded on con- 
“sent rather than on reasoning. In the laws 
“of one people the rights of primogeniture are 
“establishddls in thoge of angthén.the equal suc~ 
“cession of all the male offspring prevails ; 
“while the rest allow the participation of the 
“female with the male issue, some in equal, 
“other in unequal prepgrtions, Succession by 
“sight of represeytations and: the claim of doz 
 scendants to inheritin the order of proximity, - 
“have been respectively established in various 
“nations, according to the degree of favour 
“with which they have viewed those opposite 
‘pretensions, Proceeding from lineat to colla- 
“ teral succession, the diversity of laws prevail~ 
“ing among different n ighg, is.vet greater, 
“ arid gtill more forelbly. tee the arbitrari- 
“negs of the rules,”,(page 1.) 

11L,\ We are ot a loss how to reconcile 
this arbitrary change with reasgn; because, 
any being capable of reasoning, would nat, 
I think, countenance the investiture, in gue per- 
son, of the power of legislation with the oflice 
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of judge. 4 In every civilized country, rules 
and codes are found proceeding from one au- 
thority, and their execution left to another, 
Experience shews that unchecked power often 
leads the best men wrong, and produces general 
mischief, 

12. e are unable to reconcile this arbitra- 
ry change with regard for the future prospegri- 
ty of the country ; because the law now propos- 
etl, preventing a father from the disposal of an- 
cestrel property, without the congent of his son 
and grandson, would immediately, as I observ- 
ed before, subject all past transfers of land to le~ 
gal contest, and would at once render this large 
and fertile province a scene of confusion and 
misery. , Besides; Bengal has been always re. 
markable for her viéhés; insomuch as to haye 
been styled by her Mohummudan conquerors 
* Junnutoolbelad,” or paradise of regions ; dur- 
ing the British occupation of India especially, 
she has been manifoldly prosporous./ Any 
one possessed of landed property, whether self- 
acquired or ancestrel, has beon able, under the 
long established law of the land, to procure ea- 
sily, on the credit of that property; loans of 
money to lay out on the improvement of his 
estate, in trade or in manufactures, whereby he 
enviches himself and his family and benefits the 
country, ese the-change which it is threatened 
to introduce into the law ofinheritance to be 
sanctioned, and the privilege of disposing! of an. 
cestrel property (though not entailed) without 
the consent ofheirs.be denied to landholders, 
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they being incapacitated from a free disposal of 
the property in their actual possession, would 
naturally lose the credit they at present onjoy, 
and be compelled to confine their concerns to 
the extent of their actual savings from their 
income ; the consequence would be, that a great 
majority of them would unavoidably curtail their 
respective establishmentsjmuch more their lux- 
uries 3"ya circumstance Which would virtually 
impedé the progress of foreign and domestic 
commerce, Is there any good policy in re. 
ducing the natives of Bengal to that degree of 
poverty which has fallen upon a great part of 
the upper’ provinces, owing, in some measure, 
to the wretched restrictions laid down in the 
Mitakshura, their standard law of inheritance ? 
Do Britons experienge any inconvenience or dis- 
advantage owing to the differences of legal iny 
stitutions between Wngland and.Scotland, or 
between one county of England and another? 
What would Englishmen say, were the Court of 
King’s Bench to adopt tho law of Scotland, as 
the foundation of their decisions regarding legi- 
timacy; or of Kent, in questions of inheritance? 
Every liberal politician will, I think, coincide 
with me, when I say, that dn, proportion as a 
dependent kingdom appraximatos to her guar~ 
dian country in manners, in statutes, in religion, 
and in-sogisl and domestic usages, their recipro~ 
cal yelation Rourishes, and their mutual affec. 
tion increases... 1 ’ 
13. It is said that the change proposed has 
forced itsclfon the notice of the Bonch upon 
the following premises :-- 
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Ist, Certain writings, such as the institutes 
of Munoo and of others, estcemed as sacred by 
Hindoos, are the foundation of their law of 
inheritance. Qdly. That Jecmootvahun, the au~ 
thor of the Dayubhagu, is hut a commentator 
on those writings, 83rdly. Thal from these cir- 
cumstances, such part of the commentary by 
Jeemootvahun ag gives validity to n salo oy gilt 
by a father of his ancestrel immoveables, with- 
out the consent of his son and grandson, being 
obviously at variance with sacred precepts found 
on the same subject, should be rejeated, and 
all sales or gifts of tho kind be annulled, 

14, Tagree in tho first assertion, that cer- 
tain writings received by [lindoos as sacred, 
are the origin of the Eindoo law of inhari.« 
tances but with this modification, that the 
writings supposed sacred are only, when con« 
sistent with sound reasoning, considered as im- 
perative; as Munoo plainly declaves: “Ho 
alone comprehends the sysicm of dutics, 
“religious and civil, who can reason, by rules 
* of logic, agreeably to the Ved, on the gencral 
“ heads of that system as vevoalod by the holy 
“ sages.” Ch xii. v, 106.--Viihuspati, “Lot no 
one found conclusions on the mero words’ of 
 Shastrus : from investigations without reason, 
*yeligions virtue is lost.” As to tho second 
position, 1 first beg ig ask, whether or not it be 
meant by Jecmootvahun’s being styled a com 
meniatoy that he wrote commentaries upon all 


* ve retin hast | 
Ru waterfig: serra (| (eweafar) (I 
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or any of those sacred institutes. The fact is, 
that no one of those sacred institutes bears his 
comment, Should it be meant that the author 
of the Dayubhagu was so far a commentator, 
that he collected passages from different sa- 
ered institutes, touching every particular sub~ 
ject, and examining their purport separately 
and collectively, and weighing the sense de- 
ducible from the context, has offered that 
opinion on the subject which appeared to agree 
best with the series of passages cited col- 
lectively ; and that when he has found one pas~ 
sage apparontly at variance with another, he 
has laid stress upon that whieh seemed the 
more reasonable and more conformable to the 
general tenor, giving the other an interpre- 
tation of a subordinate nature; I readily con 
cur in giving him the title of a commentator, 
though the word:expoundcr would be more 
applicable. By way of illustration, I give here 
an instance of what I have advanced, that 
the reader may readily determine the sense 
in which the author of the Dayubhagu should 
be considered as a commentator.» 

5. In laying down rules “ on sugecssion 
to the estate of one who leaves no maloissuc,”’ 
this buthoy first quotes ( Ch, xi. page 168, ) the 
following text of Vrihusputi, : “In seripture 
“and in’ the code of law, as well as in popular 
“practice, a wife is declared by the wise to be 
“ half the body of her husband, equally shaving 
“the fruit of pure and impure acts, Of him, 
“whose wife is not deceased, half the body 
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survives: how then should another take his 
« property, while half his person is alive? Let 
“the wife of a deceased man, who left no male 
issue, take his share, notwithstanding kins- 
“men, a father, a mother, or uterine brother, 
“be present,” &c. &c, He next cites the text 
of Yagnuvulkyu, (p. 160,) as follows :-— The wife 
and the daughters, also both parents, brothers 
“likewise, and their sous, gentiles, cognates, o 
“pupil, and a fellow student; on failure of 
“the first among these, the next’ in order is 
« indeed heir to the estate of one, who deparied 
“for heaven leaving no male issue, This rule 
“extends to all persons und classes.” ‘The nu- 
thor then quotes a text from the Institutes of 
Vishnoo, ordaining that “the wealth of him 
“who leaves no male issue, goes to his wife; 
“ on failure of her, it devolves on daughters; if 
“there be none, it belongs to the mother,” &c, 
&c, Having thus collected a series of passages 
from the Institutes of Vrihusputi, Yagnuvul- 
kyu, and Vishnoo, and examined and weighed 
the sense deducible from the context, the au-« 
thor offers his opinion on the subject. “By this 
“ text, [by the seven texts of Vrihusputi, apd 
“by the text of Yagnuvulkyu,) relating to 
“ the order of succession, the right of the widow, 
« to succeed in tha first instance, ie declared.” 
* Therefore, the widow’s right must be affirm- 
“ ed to extend to the whole estate.” (p. 161.) 

_ 16. The same author afterwards notices, in 
page 163, several texts of a scemingly contvary 
nature, but to which:he.does not healtate-to give 
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a reconsiling interpretation, without retracting 
or modifying his own decision. He quotes 
Sunkhu and Likhitu, Poitheenusi, and Yum, as 
declaring, “ The wealth of a man who departs 
“for heaven, leaving no male issue, gocs to 
“his brothers, If there be none, his father and 
mother take ity or his eldest wife, or a kins- 
“ wan, a pupil, or a fellow student.” Pursuing 
atrain of long and able discussion, the author 
ventures to declare the subowdinacy of the latter 
passage to the former, as the conclusion best 
supported by reason, and most conformable to 
the general tenor of the law, He begins 
saying, (p. 169,) From the -text of Vishnoo 
“and the rest (Yagnuvulkyu and Vrihusputi) 
“ it clearly appears, that the succession devolves 
“on the widow, by failure of sons and other 
* male descendants,} and this is reasonable ; 
*/tor the estate of the deceased should go first to 
“ the son, grandson, and great grandson.” He 
adds in page 170, pointing out'the ground on 
which the priovity of a son’s claim is founded, a 
ground which is applicnble to the whdow’s case 
also, intimating the suporiority of a widow's 
Gjaim to that of a brothory, a father, &e. “ So 
* Munoo declares the right ofinheritance to be 
founded on benofits conferred, ¢ By the old- 
“est son as soon as born, 4 mon becomes the 
father of male issue, and is exonerated from debt 
© to his ancestor 3 such a son, therefore, is entitled 
“ to take the heritage.’ The author next shéws, 
“that as the benefits conferred by a widayion her 
-doceased husband, by observing a fifo of austo~ 
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rity, are inferior only to thoseprocured to him by 
a son, grandson, and great grandson, her right 1o 
succession should bo next to theirs in point of 
order, (page 173.) “ But, on failure of heirs down 
* ta the son’s grandson, the wife, being inferior 
“in pretensions to sons and the rest, bocause 
“she performs acts spiritually beneficial to her 
“husband from the date of her widowhood, 
* (and not, like them, from the moment of their 
“ birth,) succeeds to the estate in their default.”* 
He thus concludes: “ Hence [since the wife's 
night of succession is founded on reason] “ the 
“ construction in the text of Sunkhu, &c, must 
“be arranged by connexion of remote terms, in, 
“this manner; *'The wealth of a man, who de- 
* parts for heaven, leaving no male issue, iet his 
“ oldest [that is, his most excellent) wife take ; 
“or, in her default, let the parents take it: on 
* failure of them, it goes to the brothers.’ The 
* terms ‘if there be none, {that is, if there be no 
* wife,] which occur in the middle of the text, 
“are connected both with the preceding sen- 
“tence ¢ it goes to his brothers,’ and with tho 
“subsequent one, ‘his father ahd mother take 
“it” “For the text agrecs with phssuges of 
“Vishnoo and Yagnuvulkyu, [which declare 
“iWe wife’s right,] and the reasonablences of 
* this has been already shown.” (p. 174.) 

17. %1t is however evident that the author of 
the Dayubhagu gives here an apparent prefer- 
ence to the authority of one party of the saints 
over that of the other, though both have equal 
claims upon hii révorerice, But admitting that 

rama 
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a Hindoo author, an expounder of their Jaw, sin 
against some of the sacred writers, by withhold- 
ing a blind submission to thelr authority, and 
likewise that the natives of the country have for 
ages adhered to the rules he has laid down, 
considering them reasonable, and calenlated to 
promote their social interest, though seemingly 
at variance with some of the sacred authors ; itis 
those holy personages alone that have a right to 
avenge themselves upon such expounder and 
his followers ; but no individual of mere secular 
authority, however high, can, I think, justly as- 
sume to himself the office of vindicating the 
sacred fathers, and punishing spiritual in- 
subordination, by inwwoducing into the existing 
Jaw an overwhelming change in the attempt to 
restore obedience, 

18 >In this apparent heterodoxy, £ may 
observe, Jeemootvahun. doeg not stand single, 
The author of the Mitakshura also has, in 
following, very properly, the established pyri- 
vilege of an expounser, reconciled to reason, 
by © construction of his own, such sacred 
texts ag appeared to him, when taken literally, 
Inconsistent with justice or good sonse,xOF 
this, numerous instances might easily be ad- 
duceds but the principle is: so invarlably 
adopted, by this class of writers, that the fol. 
lowing may suffice for examples. The suthor 
of the Mitakshura fixst quotes (Ch. I, See. iil, 
Art, 3 and 4; p. 263—265) the three following 
texts of Mungo, allotting the best portion ofthe 
heritage to the eldest brother at the time of 
partition, “The portion deducted for the eldest 
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“4s the twentieth part of the heritage, with 
the best of all the chattels; for the middle- 
« most, half of that; for the youngest, a quarter 
“ of it,’ If a deduction be thus made, let 
equal shares of the residuc be allotted; but 
“ if there be no deduction, the shares must be 
“distributed in this manner; let the eldest 
“have a double share, and the next born a 
« share and a half, and the younger sons each 
“ashare: thus is the law settled*.” The au- 
thor of the Mitakshura then offers his opinion 
in direct opposition to Munoo, saying, The 
“author himselff has sanctioned an une- 
“ qual distribution when a division is made 
“ during the father’s life time, ‘Let him either 
* dismiss the eldest with the best share, &c, |? 
* Hence an unequal partition is admissible in 
“ every period. How thon is a restriction in- 
© troduced, requiring that sons should divide 
“ only equal shares? (Art. 4.) The question is 
“thus answered; True, this unequal partition 
“jis found in the sacred ordinances; but 
“it must not be practised, Wecause it is 
* abhorred by the world ; since that is forbid~ 
“den by the maxim, ‘Practise not that which 
‘is legal, but is abhorred by the world, [for] it 
“ségures not celestial bliss§ ;’ as the practica 


* Muuoo, Ch. ix. v. 112, v, 116 and 11% 
+ Yagnuvyulkyu. i 
Kagel a 
passage of Yagnuvulkyn, according to the quotation 

7 of Mitta Mishru e the Veomitredhivu } but -asnctbedd 
a to Munoo in Balinibhuttu’s commentary. I¢ has not, 
. however, been found either in Munoo’s or Yagauvuls 

kyn's Institutes."w(Mr, Colebrooke.) 
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* fof offering bulls] is shunned, on account of 
“popular prejudice, notwithstonding the in- 
« junction, ¢ Offer to a venerable pricst a bullor 
“a large gont;’ and as the slaying of a cow is 
* for the same reason disused, notwithstanding 
“ the precept, ‘ Slay a barren cow as a victim 
* consecrated to Mitra and Vuroonu*’” By 
adverting to the above exposition of tho law, 
we find that the objection of hoterodoxy, if urg~ 
ed against the authority of the Dayubhagu, is 
equally applicable to that of the Mitakshura in 
its full extent, and may be thus established. 
st, Certain writings, snch as the institutes of 
Munoo and’ of others, esteemed. sacred by Hin- 
doos, are the foundation of the law of inheritance, 
Qndly. Vignancshwur (author of the Mitak- 
shura) is but a commentator on those writings. 
8rdly. Therefore, such part of the cémmen- 
tary of Vignindshwut ts fiidigcriminately on 
titles all brothers to an equal share, being 
obviously ot variance with the precepts of 
Munoo found on the subject, should be re~ 
Jeated, and the best aud the largest portion 
of the heritage be allotted to the eldest bro« 
ther, by judicial authorities ; acgoyding to the 
letter of the sacved text” ‘Agiiny take the 
Mitakshura, Ch," Sec: 1 Art. 80, p. 257—“ Lhe 
“ following passage, ‘ Soparated kinsmen, ag 
those who are unseparated, are equal in 
“yespect of 'immovenbles s for onc has not 
power’ ovel the .srhole to make a gilt, galo, 
“or mortgdge:s‘yanust bo thus interpreted ; 
be Passage of the Ved. : 
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«¢ Among unseparated kinsmen, the consent 
“of all is indispensably requisite, because 
“ no one is fully empowered to make an aliena- 
tion, since the estate is in common;’ but 
“ among separated kindred, the consent of all 
tends to the facility of the transaction, by 
“ obviating any future doubt, whether they be 
“ separate or united: it is not required, on-uc: 
* count of any want of suflicient power in the 
“single owner, and the transaction is conse~ 
quently valid even without the consent of 
* senavated kinsmen,” Ditto, Ch. 1. See, XI, Art, 
28, page 316,“ ¢ The legitimate son is the sole 
heir of his father’s estate 3 but, for the snake of 
innocence, he should give a maintenance to the 
* yest,” This text of Munoo must he considar« 
© ed,as applicable to a case, where the adopted 
“ sons (namely, the son given and the rest) are 
« disobedient to the legitimate son and devoid 
of good qualities,” 

.. 1% I now proceed to the consideration of 
the last point, as the ground on which the change 
proposed is alleged 40 be founded. £I'o Judge 
of its validity we should ascortain pwitether the 
interpretations given by the author ofthe Dayu« 
bhagu, to the sacred texts, touching the subjeat 
of fvee disposal by a father of his ancestrel pro» 
party, ave obviously at variauce with those very 
tex tpron if, they are conformable to sonnd rea« 
son andthe general purport of the pasages cited 
collectivdly,on the same subject.) With this 
view I shallheye repeat, methodically, the; ses 
vies of passages quotod.by the auvhor of the 
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Dayubhagu, relating to the above point, as well 
ag his interpretation and clucidation of thé 
same. 

20. ‘Io show the independent and exclusivé 
vight of a father in the property he posscsscs, 
(of course with the exception of estates entailed) 
the author first quotes the following text of 
Mimoo : After the (death of the) father and the 
“mother, the brethren, being assembled, must 
© divide equally the paternal estate: For they 
"have not power over it, while their parents 
© live! ?+—-Chi 1, Sec. 14, (p. 8), He next quotes 
Devuln: “ When the father is decensed, Jet the 
“sons divide the father’s wealth; for sons havé 
“not ownership while the father ts alive and free 
* from defect."—Ch. 1. Sec, 18, (p. 9.) After a 
long train of discussion, the author appeals to 
the above texts as the foundation of the law he 
ling expounddd, by: sityting, 6 Hendd thorhext of 
« Munvo, and the rest (as Devuln) must be taketi 
“ ay showing, that sons have not a right of own- 
© orship in the wealth of the living paronts, but 
in the estates of both when deceased,’’—Chi 13 
See, 30, (p, 13 and 14,) e KS 

21. ‘Ko illustrate the positlonzthat the father 
is the sola and indépddtlent bwher of the pro- 
perty in his possdsstoij whetlidr selfacquired 
or aricasbrel, the nuthor’thus proceeds; * A dix 
vision of itkloes not take place without the fa, 
“ thor’s choices sifice Munoo, Nurtidu, Gotumt, 
€ Bodhaydinu; Skakbu, and Likhitu, and offers 
(in the followin’s piissages, ¢ they haya ndt pow- 
ex over it; they have not ownership while 
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“their father is alive and free from defect ;’—~ 
« «while he lives if he desire partition ;’-—~‘ par- 
* tition of heritage by consent of the father :—~ 
* partition of the estate being authorized while 
“the father is living,’ &c.) declare without re- 
* striction, that sons ave not a right to any part 
* of the estate, while the father is living, and 
“ that partition awaits his choice: for these taxts, 
“ declaratory of a want of power and requiring 
© the father’s consent, must relate also to proper~ 
* ty anoestvel 3 since the same authors have not 
« senarately propounded a uistinet period for the 
“ division of an estate inherited from an ances« 
tor?’ Ch, LL. See, 8, (p. 25.) The circumstance 
of the partition of estates being entirely de~ 
pendent on’ the will of the father, and tle son’s 
being precluded from demanding partition 
while the father is alive, sufficiently prove that 
they haye not any right in the estate during his 
life time ; or clso the sons, as having property 
in the estate jointly with the father, would have 
‘been permitted to domand partition, Does not 
common sense abhor the system of 1 son’s 
being cmpowered to demand # division be- 
tween himself and his father of ‘the hereditary 
“estate ? Would not the birth of a son with 
tthis power, be considered in the light of o 
ewgo rather than a blossing, as subjecting a 
fathidy to the danger of having his peaceable 
possession’ of the property inherited from his 
own fathertor othor ancestor disturbed? ~ 
22, The-hitthor afterwards reasons on those 
passages that arésof seemingly contrary autho- 
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rily ; fivet quoling the text of Yagnuvulkyu, as 
follows, “ The ownership of father and son js 
* the same in land which was acquired by his 
futher, ox in a corrody, or in chattels,” He 
adopts the explanation given to this text by the 
most learned, the ancient Oodyot, affirming that 
it © properly signifies, as vightly explained by 
te learned Oodydt, tthaty-when one of two 
“ brothers, whose father is living, and who haye 
not received allotments, dies leaving ason ; and 
© the other survives; and the father afterwards 
® decenses s the text, declaratory of similar 
“ ownership, is intended to obviale the concluy 
* ston, that the surviving son alone obtains iis 
* estate, because he is next of kin. As the fa- 
“ ther has ownership in the grandfather's calate ; 
* go have his sons, if he be dead.” Ch. DL. See, 9, 
(p. 25;) ‘The autho¥ then polnts out, that such 
interpretation given to the text, as declares the 
claims of a grandson apon the estate of his 
gvandfather equal to those of his father, while 
the Sather ts living, is palpably objectionable; 
for, “if sons ad ownorship during the life of 
* thoi father, in thoir grandfathor’s catate, then 
“should a division be mado betrwoen two bro- 
“ sora, onc of whom-has ‘malb Issue, and the 
© othérhas none, the dilildren'of that one would 
“ payticipate, since (according to the opposite 
“ opinion) they haye cqually ownership.” Ch. II. 
Sec, 11,i(p: 26.) He next quotes Vishnoo: “Whan 
“a father sofiarates his sons from himself; his 
“ will regulates the division of his owh dequir- 
“ed wealth, But in the estate inherited from 
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“the grandfather, the ownership of father and 
“son is equal.?; Upon this text the author of 
the Daynbhagu justly remarks in the following 
terms, “This .is very clear, when the father 
“separates his sons from himself, he may, by 
“his own choice, give them greater or less 
“allotments, if the wealth were acquired by 
“himself; bué not so, if it were property 
“inherited from the grandfather ; because they 
“have an equal right to it, Whe father has 
“not in such case an unlimited discretion,” 
Ch. II, See 17, (p. 27.) That is, « father dividing 
his property among his sons, to separate them 
from himself during hfe time, is not authorized 
to give them of his own capriee, grenter or less 
allotments ofihis uncestiel dstate, ad the phrase 
in the,above text of Vislindo, whéw a father: 
separates his sons from himself,” prohibits the 
free disposal by a father of his ancesire] pro. 
perty only on the ocension of allotmonts among 
his ‘sons to allow them separate ostablish. 
ments, Theauthor now conclusively states, 
that * Henee.(sinae tho text beeomes pertinent, 
“by taking it in the sense abdye stated, or ba~ 
“gause there is ownership rosttiated by liiw 
“Jn respect of shares, and not an unlinilted 
“iisoretion) both opinions, that the mention 
“ of like ownership provides for an equal di- 
“ vislon between {ather:and son in the cage of 
“ propéxty, ancestrel, and that it establishes 
* the son’sdvight to require partition, ought to 
© be rejected MerClu II, Sec. 18, (p. 27.) 
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23, The author thirdly quotes Yagnuvul- 
kyus “The father is master of the gems, 
“pearls and corals, and of all (other moveable 
“ property,) but neither the father, nev the 
“ grandfather, is so of the whale immoveable 
“ostate;” and points out the sorise conveyed 
by the torm “the whole” found in the above 
passage, saying, “Stnce-here also. it is said the 
“¢ whole, this prohibition forbids the gift or 
“other alienation of the whole, because (im- 
* movables and similar possessions are) means 
© of supporting the family.” (Ch. II, See, 23.) 
That is, the father is likewise master of the an- 
cestrel estate, though not of the whole of it, 
implies that a father may freely dispose of a part 
of his ancestrel estate even without committing 
® moral offence, This passage of Yagnuvuil- 
kyu, ofted, by the opposite party; who deny to 
the father the power of fidd disposal of unces-" 
trel cstates, runs, in a great measure, agninst 
them, since it disapproves a sule or gift Ky a 
father only of the whole of his anccstrel landed 
property, while his sons are living, withholding: 
their consent, : 

ad. To justify the disposal by efather;un~ 
doy particular civoumatanods; éveh of the whole 
ancegtrel estate, withbut incurring 2 mornl of. 
forica, the autlior adds, (Ch, Tl, Sec? 26.) 
* But if the family cannot be supported with+ 
out sqllingythe whole immovenble and other 
“ property, éven ythe whole may bo sold:or 
“ otherwise dispoked.of: ‘as appears, frdm the 
“ obvious sense of the passage ; aud because it 
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» jg ‘directéd, that Samar should hy: all means 
preserve himeel s+ arid: beeauge # snevotlws'tor 
“positively “Sp joihs: ‘them#intenance of:one’s: tite 
‘mily by'all means possible, and preforsitte every 
vothier duty. ° His Lompthen sandidather, 
« dutiful wife: and son: undatiaga;: ahould ibe 
“4 ingintalned= even /By-committing: a hundved 
“ ynworthy: acts*.! Thus | directed Munad,’”’ 
‘Wide Mitakshura,’‘Ghw/ IE ..Munoo: positively 
“says: FA mother, +a facher;'a wife, and. gon, 
shall hot be forsiken phopwho-forsplees either of 
© them, unlesk gniltyof: avdendly:siny shall 
side pay six himdred ima As a ues to the ite 
(Ch. VIEL vi'889) PS dre “i! 
MOBY Ele’ fovinthly: qubtea ree rextruatalits 'y 
‘Vy pati, ‘as prohibitlugsthe: dispodal;-by-'a 
eptitcehieiy otis glinve ln tdinmoydablea, 
under the 'wotion” that!’ each parcener “has his 
‘property’ inthe whole: estate jointly: possesseld, 
‘These' texts" ‘Arding follows?)A:single pardonay 
ite: nay - int,’ Svithowt? conselitsoP the vest,’ make 
tq! gale on! gift’ of théwhiole ‘tnimoveablo estate, 
HOW of Whats domition:% the areola ien Gee 
ee patatadeRingwens tb dio! 
ed) ard cquul ty frespecd 
*eatte hits: tot’ power “over thé whole}: to:give, 
eeatOhegilgie dx SELL Ati?’ Upoty avhielt thecauthor 
‘Of Daytibhugu verb haa (Chil Seo. 271) kt 
hot Vealleked thik bythe texts of: Vasu 

“has ‘nob powertte mille '@ sale; dv 
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tothe transfer of such property, For horealso 
“(i the very Instance of Jand:held in. common) 
‘agin the case of other’ goods, there. eqnally’ 
‘“oxista a property consisting in the “power of 
«. disposal.at pleasure.”.: That.is, a parinet has, 
“in-common with: the reat, an. undisputed pro-. 
perty.-existing either in the whole:of the.moven« 
bles: and immoyeables;:or-in ‘an,undivided por- 
‘tion of: them: he, therefore, shoul( not be, or 
cannot ‘be. prevented from ‘executing, at /his 
pleasure, a transfer of his -right to. another. by 
‘a bale, gift, ox mortgage of it. 
26) Im reply. to.-the..question, what. might 
be: the consequence: of ‘disregard..to the: pro- 
hibition... conveyed .. by... the. above» texts. of 
“Myasu? the. author ‘says: . “But the: texts 
of Vyasu exhibiting. a, prohibition, are intend= 
:* ed: to- shew: mara). offence 3, Binge: ythe family 
4 ja: digtressed. by acento, .gltt-OF other. wanster, 
‘which argues: a’ disposition: in. the: person:to 
“ make-an Il age of. his power as owner, They 
“are not :sneqiti to invalidate tho, sale, or other 
ttrangfor,! Che IL See:28s A partner is. ag com- 
pletely alegal owner. of his,.own share. (either 
da pide ‘ox undivided) as nator. of an ene 
Gir th aasconatedes be ile.on ‘wit ex~ 
nets of his own, share, at 
i Hie 
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‘97. In adopting this mode of oxposition of the 
law; the authdr of thd Dayubhagu has pursued 
tlie course frequently inculcated hy Munoo and 
others} a few instances of which Lbeg to bring 
briefly to the consideration of the render, for the 
full justification of this author. Munoo, the first 
of all Hindos legislators,"prohibits donation to 
an unworthy Brahmun in the following terms 
* Let no man, apprized of this law; present even 
“ water to a Priest, who ‘acts like a cat, nov to 
“him, who acta ‘like a bittemn,'nor to him who 
* js unleatried In the Ved.? (Ch. IV, v, 192:) Let 
us suppose that in disregard to this prohibition 
a’ gift has been actually made 10 one of those 
priests; a question then naturally arises, whether 
this injunction of Munoo’s invalidates the gift, or 
wheéther-sueli infiingement of tlie law only ren~ 
ders the donor guilty ofa moral offence, The 
same legislator, in continuation, thus answers: 
Since property, though legally gained, if {tbe 
* given to either of those three, becomes pr'e~ 
“judicial in the next world both to the giver and 
receiver.” (4193:) The simé authority forbids 
marryiny girlsof cettainsdesobiptions, saying, 
€ Let him not marry a gitl with eddiatettatty nor 
“ with any deformed limb, nor one troubled with 
“shitbitual sickness, nor oné either swith nodair 
* omiwith too mach, not one immodenately tala. 
© tive nor oné withanflanod éyos.’? Ch. IIL, 
v. 8, ‘Although this law hasbeen very frequently 
disregatdedy yet movoidance of such a marriage, 
where the Sremony has been actuallytandse 
gularly perfottied, whas' ever taken placdy it 
being understdod'thatthe above prohibition, 
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not “boing supported. by’ sound réusdii, Lonly 
involves the’ bridegront in the religions offeiiee 
Of ‘disregard to n adored precept, He again 
prohibits the aAdebptande of a gratuity, on 
giving a daughter in marriage, naming every 
marriage of this description Assooruy? ag yell 
ag declaring an Assoorn marriage to be egal; 
but drughters given in marriagé an receiving 
a gratuity have been always considered as 
legal wives, though thelr fathers are regarded 
with contempt, as guilty of a deadly sin, The 
passages above alluded to are as follow, 
(Munse,); “ But even & man of tha servile: 
# elise ougit: rot to redeive. & gratuity when 
“he gives his daughter in marriago 3 slace, 
“g father, who inkes a feo on that occast. 
* on, iuoitly ses his daughter,” (Ch. IX. vu. 98.) 
# When she bridegroom) having, giveniag much 
« veal liedeb wthontanie héerandpaten-. 
“nal kinsmeny, and to the damsel herself, takes 
“her voluntarily as his bride; that marrjaga fa 
named Asgooru’, (Ch, ILI, 1 BL) « But in 
Sstltd code, three of the five Inst.aré held logul, 
and two illegal: the coremonios; of Pisuohar 
“and Assoorus must sald ts) gilt! (Ch, 
THE. vy Ohi) Bb ares a See b Fats 

fR8HeTha anthowfially.qudtes the following 
tonite? PH Bhough immovoablés or bipeds: have 
heen iadyutred ‘by a man; himself, a gift or: 
gula.ofstham (should) mot (basnade) by hit 
unless Gon ing allthtsdns 3°” and hespras 
coeds affiiminky S80 likewise othongd 
thia, must bé:iiterpreted in thgFRe 
‘ner (ns before), Tor the wordaé should’ pnd 
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“ “be made’ must necessarily be understood,” 
(Ch. IL, Sea. 22.) . That is, there is a verb 
Wanting in the above phrase (* a gift or sale not 
by him,”) consequently “ should” or “ ought” 
end “be made” gremecessarily to.be inserted, 
andthe phrase is thus rend: § A, gift om sole 
{, shoyfd not ba or.ovghtmot to be made by him,” 
expressing & prohibition of the free disposal by 
a father even of his self-aequired immovea~ 
bles, This text algo, says the author, cannot 
hg jntended to.imply the inyalidity of. a gift or 
sale, bya lawful, awner 5! but it shews a moral 
gffence by: breach, of isuch,,a prohibition : 
« Since the family is distressed by a gale, gift, 
ar, phen, jrangfer, which argues.a disposition, 
inde pewon to.mnke.oy ill.uge of.his power. 
Gag quer ese MoreoxveryiagMunao; Dovulu,. 
GojumnyBadhayunu,Sunkhu, and Likhitu, and 
others represent a sonjas haying no vight to the 
property in, posseggion of the father, in the plain»: 
esters, (as alseady quoted jn pars lat) nd son 
shquid be, peymitted ta interfere withthe: fico, 
@sporgl by. tha father.of the, propertyshe actus, 
ally possesses. ihe author mow ¢ongludes the 
subject with this positive decisionss’Rherefore,- 
sings it,is.denicd that a gift or gale shoultL 
‘be made, the; precept is infringed by: making’ 
Sons SBus the, gift.or: transfer;is mot null: 
“ for.a.fpob, cannotuheialtenedichy .a hundred 
* toxtihia(Chy Wy See.-80.) 0 0” 

. 29. Wyiluateation, of; this. principle.Jt may: 
he: observeds thatyasngn lepally possessed of 
immoyenble, shgperty svbedhen ,andoatrel: ox- 
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selfanequirad)s hag alrays beowheld tesponsible 
«ind: punithable'ns.ownet} fori dts oeduriingtoy, 
his: ostate, of;a. tendenoy) hurtful--to “thio eas 
ofchin: néighbdursvorinjarioys'to the comma 

nity atvlorgert Hovevewnfoufottsshis estates if 
fdunduguiltyiiof treason ét -similai{ ofintes} 
thaugh ‘his, songiand grandsons ate living who 
have notiiconnived ianehisy guilt, «Iw case of 
defwulbson his parti! the dischurgeof reveriue 
payable to Government frais the estté, held 
subjocted*to the privation of that property by 
public sale under the: authotity of Govern- 
mentit Words, in fadt, ‘under théseund inaily 
other, ciroumbthheesy+ deottall ‘andy italy 
acknowledged to be the lawful and ‘perfect 
owner of his estate;-n shle' ov gift by Him'of 
his property must thercfore stand vilid and’ 
unqyssttohables <nBaered ee ht 
they -prdgibicusyohrsa salevdrigife-da thay ‘dike 
tress! the: familys: by limiting’ thei idin de 
subsistencé, cannot altet.the fast, nox do’they’ 
nullify what has-béen- effectyallytdones’ Dhuv 

alveady pointed ont ii the O7th priraghdph'thé 
sorise In-vwhich prohibitions ofa similar watites 
should bo taken, aecbrding to the alithtowinor 
Munob, awhiah ‘the vedddd fs dd tit! to 
lose digh df Mer@olebhsakeyiitelbusly-quotes’ 
(Phge 82) -tiv‘lobservatich mudé By'Rughoo- 
riundinid(thedolebrated nlodoti» axfivinder of 
Jaw in Bengal) ont the-abové! pdskhee of at 

DayubhagyydiAgnotéatinoybbalterdd by a hth. 
dred: textay?) wlilelnistas follows: « If bet 
“mun be slain, thelprdvept (Slay not wBewhititin 
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 doca not annul the murder: nor doés tt rendey 
“the killing of a Brahmun impossible. What 
“thon? 1 declures the sin” Addnitting for a 
moment that this saeved text (qnoted in the 
Mitakshura also) be interpreted conformably 
to fis apparent language and spirit, it would be 
equally opposed to the argument of our adver. 
artes, who allow a father to be possessed of paw- 
er over his self-acquiced property 3 since the 
text absolutely denies to the futher an indepens 
dont power eyen over his selfnaquired immo» 
veubles, declaring; * Though énmoveables-and 
“ bipeds have been acquired hy a man himself,” 
&c, &c, In what a strango situation is the 
father placed, if such be really the law | How 
thoroughly all powor over his own possdssiona 
if takantnway} and his bicedit teduded |! 

30. The mithor quotes also two passages 
from Narudu, as confirming tho course of rea« 
soning, which ho has pursued, with regard to 
the independence claimable by each of all tho 
cohcirs in a joint property, The passages 
above alluded ‘to avo thus read, When there 
* are many*persdns sprung from one man, who 
have duties apart, and transactlons apart, dnd 
fave separate in business and charactor, if 
* they ho not avcordant in affhirs, should they 
“ give or soll thelr own shures, they do all that 
Sag thdy plenses fois they are masters of their 
© own wealth, (Ch. IL See. 81.) 

31, Aftey 1 had sent my manuscript to the 
Press, my attention was dirceted to an arti-: 
cle-in the  Chlewtea Quarterly) Magazine, No, 
VI, April~June, 1825,2 being a Review of 
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Sir F.° W.' MuNaghten’s. considerations .on 
Hindoo Law. In: this essay [ find an opinion 
offered by the writer, tending to'vecommend that 
any disposal, by a father of his ancestrel .imw~ 
moveables,should :be nfillified, on:the principle 
that we ought “to make that invalid which was 
considered immoral.” (p, 225.) Lam surprized 
that this unqualifidd:maxim should drop from 
the pen of the presumed reviewer, who, as a 
scholar, stands very high in myrestimation, and 
from whose extensive knowledge more correct 
judgment might be expected, Let us, however, 
apply this principle to practice, to seg how foxy 
as a general rule, it may be ahfely adopted. - 

32, To marry an abandoned female is'an 

.act of evil moral example: Ave such unions 
to be therefore declared invalid, and the off. 
apring of them rendered illegitimate.? & 

To permit the sale of intoxicating drugs and 
splrita so injurious to health, and cyen some- 
times destructive of life, on the payment of 
dutios publicly levied, is an act highly inroli- 
gious ond immoral: Is the taxation to ba, 
therefore, rendered invalid and payments stop~ 
ped? . 

To divide spoils gained-in‘a war commenced 
in dmbition and carried on with cruelty, is an 
act inimoral and iveeligious: Is the partition 
therefore to be considered invalid, and the pro- 
perty to be replaced } 

To give a daughter in marriage to on, tthe 
worthy than, on account of his rank or fortune, 
ov other such corisideration, is a deetl 6f mean 
aud immoral example: Is the union to be 
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therefore, considered, invalid; and their cniaren 
Hlegitimate} 

2iTo. destroy the: life of 9 fellow being ino 
duels ig: not. only: immoral; : but is ‘Yeekoned. by. 
many..as murders, Is hot ‘the prueti o taoitly 
admitted to be legal, by. the manner.in whieh it 
is overlooked in courts.of justice? : 

. 886 There are. of. course nets lying eon 
the: border; of: immorality, or both immoral and 
irteligiouss and these, are consequently to. ‘be 
‘Gonsidered, invalid’, Auch a ntracting 
of debts by:way; of gambling, “the exec. 
tion of a deed.on ithe Sabbath day. The ques«, 
tion:: then: ati how shall,we ,draw. a, line 

















In, answer. to this, we must yofer to the, 
mon Jaw and. the established useges of ¢ ( 





shall hay 
egislators to’ ‘adop 
hat the validity of every act: shall be dotormins 
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y its consistence. with morality, we may 
then” ilatoii’ to. Via :Ndggestiony for’ a 
the sume rule to the Bengal Law of Tokertearess 
-O£ this Review: quotes: (it 
Out the Dayubhagi 
ee 76,) | te * Since’ the idiveunistancs 












: “tliat camitiot bein: aaron tO: 
Btateyan Wnequal listribu- 
he fatheryis“lawfulonly ine 
“the “ingtaine’ of his’ own": woquired : ‘weulthy? 
He ‘then Comair; saying, Nething: can be 















ca ‘ddebrind a ‘Bue it’wolllahvel ech till: 
6 Wwiltel Kad! cited -the'latteit 
Obviously’ ‘connected with 
is! thiity’-:-Acvotdingly 
“an s, * “When } 
iT Mateos ‘ag iilatesithe:. 
‘ hile Wwelilth, Buta 

a fron the evandtielier,” 
‘fathérand ‘sonis equal, mi 
ot) hot fibsoltite’ Jord. of his‘an=*. 
aity,' (gl le is OF hiis' own dequived’ 
oaeupitedt’ n' separating his tisona 
da ig “hig Heche Ag evident 
igen 





















2 GH or. 


not so. in ‘the:case of property-ancestrol.;” | a8 
swell as front: the exposition by the-samo author 
‘ofthis -very:-text: of: Vishnoo, in-Seo.37,.(Ch, 
DL): already: »fully:: illustrated ‘ass appleable 
m.of" parcitlon, (ride DAN. 











een: ‘equally’ digas iis 
od sirable; hedause: conclusive, if: the writer of 
the: article: had ‘also: quoted the following’ pass 
sage ofthe Dayubhagu: touching the same sub- 
‘jeat;: (Ch. IL Sea; 46.) -By--the reasoning. thus 
16 detforth, ifthe elder: brothict haye.two shares 
“of the ‘fatlier’s estate, how should the highly 
“venorable father, being the natural parent of 
i tho: brothers, ‘and: costrurenyt To SuLL, Ivey, 
 ORSADANDON ‘THE PROPERTY; and -beng-the 
i fall connection:with ‘the:grandfathar's 
@: not‘éntitled,-in like cireumstances, 
to’ a double portion of ‘his owni : father’s 
¢avealth?” 

86.’ In cexpounding’ the: following: stext cot 
Sagmivaliyty The* father: is ‘master of the’ 
‘se gems, :pentls, dud “covuls, ‘and: of all ‘(other 
moveable “property)}.: but:nelther, the: father, 
4qow ithe: grand fathor;: is so-of the:wholo im- 
moveable éstate ;” the anthor: of the Dayn- 
“phage fitst observes, (Ch, IL. See: 29,)' Sings 
the: ‘gimdfuthér -is: here ‘mentioned; the toxt 
siftist velnie'te iis. afte He: then proceeds 


















bition ‘forbids the. gift or: “other. 
of the’. whole, 2 ees and: thus 
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ofthe: word. S- whole’. would-be 
a Gf.thes gift of. -even , 
Ss forbidden) ie “The: “wuthor 
“Dhege does not ep ‘hero 









unmeaning 







De nobibe: aiueeed without selling the whole 
2 dmmoveabl othe, property, , even. the 
.:aphole maybe: old-or otherwise: disposed: of: 
ag. appears fromthe obvious sense of the:pas- 
* sage, and-becaiise.it is directed, that: q-man 
“should: by. all..means preserve: himself.” 
Hore: Jeemootvahun: justifies, in ;.the. plainest. 
terms, -the-sale' and‘othen disposal by-a, fothet 
of the whole of the estate inherited grawi: his own 
father: ‘for ‘the maintenance: of his family ox for, 
raat) without, committing even a 
{i 








Ao ae 
. Nothing sean 
One lear tae. eenaauales assertion 
4 doctrine,” tha: reviewer. adds, , the 
‘following. phrases ° “And:; i 
SCupon it: by: Sts. expoundpts 
“Shree, Kr ishnu Purl 













se ‘Megat rand: inv 
aoe Has Lshould hotles exo 
th : 
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they lived; and how they stood and still stond tn 
the estimation of the people of Bengal. ‘To 
satisfy any one on those “points, I hava only to 
refer td the accounts given of them by Mx. 
Colebrooke, in his preface to the transtation of 
the Dayubhagu. In speaking of Rughoonan- 
dun, he saya It benr's*the namo of Rughoo- 
 nundun, the author of the Smriti-tutwu, and 
* the greatest uuthority of Hindoo Taw in the 
& provined'of Bengal.’ The Daya-tutwn, or 
® gomuich of the Smriti-tutwtt as relates to in- 
 “heritance, is the undoubted composition Of 
« Rughoonundun; and indeference to the greate 
© ness of the author's name, and the estimation 
“ in which’ his works-are held among the learn- 
* ed Hindoos of’ Bengal, has “been ‘throughout 
“diligently donsylted rand: ettatully sompared 
“ with Jeemootvahun’s treatise, on which it is 
“almost exclusively founded,” (p. vii.) * Now 
 Rughoonundun’s date is ascertained at about 
“ three hundred years from this timo,” -&e. (p. 
xi.) Mr. Colebroke thus introduces Shree 
Krishnu ‘Turkalunkar: “Tho commentary of 
“Shree Krishnu ‘Tutkalunkir on the Dayu- 
* bhagu of Joemootvalnin, had beet ohtafly and 
* proferably used. This is the most eéldbrated 
“of the glosses on the text.” Its nithority 
“hasbeen long gaining ground in the schools 
© OPlaw thtoughout Betignl;' and it had almost 
“ bahiished froth'thom the other oxpositioris of 
“the Daytbhagu 3 being ranked, in general 
“ estimations ext to the treatises of: Jatitioot- 
*‘yohun and SfRughoonugdui” (p.vk)< The 
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“eommertary of Muheshwur is posterfor.te those 
“of Chooramuni und Ushyoot, both ofewhich 
* aro ctted in ity and is probably anterior, to 
« Shree Krishny’s, ox at least nearly of the same 
‘date,” (p. vii.) In the note at foof he obseryés, 
* Great grandsons of both’ these writersiwere 
“living in 1806.” Hence it may be inferred, 
that Shree Krishnu Turkaluukar lived.above a 
entury from this time. Mx, Colebrooke takes 
brief notice of Jugunnath Tiirkupunchanun, 
saying, “A vory ample compilation on this sub- 
 joct is included in the Digest of Hindoo Law, 
“ preparad by Juguynath, under directions of 
* Str William Jones, &c.” (p. il.) Tha last.men- 
tioned, Jugunnath, was universally acknowledg. 
ed to be the first lflevary character of his day, 
and his authority has nearly as much weight as 
that of Rughoonyndun, Pre a 
88.' Granting fond momenpthat thedobtrine 
of froe disposal by o-father of his ancestrel; pro- 
perty is opposed to the authority of Jeemoot- 
vahun, but that this doctrine lias boon preva- 
loys in Bengal for upwards of throe centuries; in 
consequonce of the erroucous exposition of Ru- 
ghoonundun, “ the greatest authanity, ofdlintloo 
law in tha province.af Bengal. er by, Stiree 
Krishou Turkalunkary)the anthor.of Fzhe most 
celebrated of the glosses of the,teat rat and bythe 
most, learned Juguanath y yet it would, I pres 
sume, be generally consideradcas +t most Tash 
and injusious, as well as-ill-advised, jAnova- 
tion, for any administrator of Hindeo Law 
‘of the present day to set himself up es the cor- 
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rector Of, successive; EXpPOStoNS,  AdMItEd,;to- 
have been, rece and, agted, Wpon.ag Autho- 
fora, pew d, iextonding. to, upwards: of 
2 ‘centuries hack Key, 
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1 its ; the, preference: Bri i 
position: by the péeople:of Bengal. ; hat the ate. 
crepancies existing. amongst the ‘soveral inter 
pretations:of legal texts are not contined:alone 
to the lnwv.of disposition of property by.a father, 
but extend to-other matters.“-That in following 
those expositions which best reconeile law with” 
yeuson, the author of the Bengal system is wat~ 
ranted. by the highest sacred authority, as well 
as. by the. oxaniple ‘of the most revered of his: 
predeccssors, the author of the Mitakshura; and: 
that he has been eminently: suocessful in his at« 
tompt-atso.doing; move particularly | by.unfetter- 
ing property, and declaring the’ pring le, that the 
‘ienator ofan hereditary estate is only morally 
‘respousible. for ‘his nets, so far ns. they.are un: 
necessary,.and tend to, deprive his family ofthe: 
means ‘of aupboes: “that: he is: bore out in ‘th 
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any dedision: Toned sare ad 
of ‘the ‘Taw; however ‘widel 


werely ati etal 
of ‘the Hindoo® pa ah 
ous in! Samal ty the valialty 
‘tles ‘to propert 
‘reeeived' ‘intedy 







etation of yen Du 
of justice, by which the aid 
ministration ‘of the’ existing ‘law of the ‘people 
in such niatters whs séoured: to the inhabitants 
Of this country,’ 
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